


International Trade & Arbitration Standing Committee

Conference — ADR in Asia — May 24-30

The new Chair of the LAWASIA Stand-
ing Committee on International Trade
and Arbitration, Ms Louise Barringfon
(see opposite page) advises that there
will be a seminar in Hong Kong from
May 24 — 30 entitied ADR in Asia,
which will be of interest to LAWASIA
members who practise in this area.

Louise, in conjunction with the Hong
Kong International Arbitration Centre,
the Hong Kong Mediation Council, the
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Chartered Institutre of Arbiters and the
ICC Hong Kong China Business
Council has designed a conference
that is offered in modular form for
maximum convenience.

Participants can choose to attend a
one-day conference which will exam-
ine ADR structures law and practice
in the Asian region and poses the
questions is there an “Asian way"?
This is followed by a {2) day Basic

Mediation program and for those with
a deeper interest, there is a (5) day
Accredited Mediator Training course,
Alternatively, delegates can opt to
take the full (6) day package. This
conference represents excellent value
in this format.

Those interested can contact the

'Hong Kong Internationat Arbitration

Cenire on tel: (852 2525 2381, fax:
(852) 2524 2171 for further details.
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Arbitrating Compensation
For Expropriation

Investment Promotion and Protection
Agreements as the New Frontier

By Louise Barrington
Chair, LAWASIA Standing Committee on International Trade and Arbitration

What do a disgruntled U.S. waste
management company, a nearly
bankrupted Toronto funeral services
enterprise and an expropriated
Singaporean brewer all have in com-
mon?

Each is (or could be) the claimantin a
new breed of civil action created by
international treaty and providing for
private arbitration of disputes between
foreign investors and the host sover-
eign nations who have allegedly “done
them wrong”.

Firstit was the BITS'. Then ASEAN,?
NAFTA?, the Energy Charter Treaty*,
the Colonia Protocol in MERCOSURS,
and ®Lome, to name but a few. Each
of these treaties provides for the reso-
lution of commercial claims by private
Davids against government Goliaths
in the private and neutral forum of in-
ternational commercial arbitration —
usually ICSID or UNCITRAL — but
coming soon to an Asian forum near
you.

The first Bilateral Investment Treaties
(BITs) were signed in Europe in 1959;7
in the following two decades many
South American countries signed
BITS with Germany, France and Swit-
zerland. The BITs exist to promote
foreign investment. Signatory govern-
ments usually guarantee to investors
non-discriminatory treatment, due pro-
cess and freely convertible repatria-
tion of capital, while abolishing ob-
stacles such as performance guaran-
tees and technology transfer obliga-
tions.

Far-reaching economic reforms of the
1980s and 1990s brought trade liber-
alization into fashion and increased
enthusiasm for investment coopera-
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tion. New investment regimes were |

geared to promote foreign investment

through the granting of national treat- |

ment and the elimination of most re-
strictions on capital and profit remit-
tances.®! The 1990s brought an ex-
plosive growth in the number of for-
eign direct investment treaties. ltwas
the embryonic stage of the phenom-
enon we know today as globalisation.
From the early 1990s, emerging
economies — initially the former so-
cialist countries and later the Asians
and Africans — have realized the
power of IPPAs to lure foreign capi-
tal. Hundreds, even thousands of
BITs and multilateral treaties are in
force today. °

The initial steps were often
tentative and ambiguous, with limited
application and doubtful interpreta-
tion, but NAFTA and the Energy Char-

continued on page o

iﬂellorhe to the New
Standing Committee
Chair

The LAWASIA Business Law Section
is delighted to announce that the new
Chair of the International Trade & Ar-
bitration Standing Committee is
Louise Barrington, a consultant to
Shadbolt & Co, Lawyers, in Hong
Kong.

Louise takes over the role from Mr
Mohammed Jaffer, who has chaired
the Standing Committee for a number
of years and who has the very sincere
thanks of LAWASIA for his efforts over
the years, as well as for his continued
contributions to the activities of the
Section.

A dual national (Canada-U.K.) and a
member of the bars of Ontario and
New York, Louise will also be well-
known to those in Hong Kong ADR cir-
cles and beyond from time spent as
the former Director of the Asian re-
gional office of the International Cham-
ber of Commerce. She established
ICC Asia in January of 1997 as the
ICC’s first regional office and as Direc-
tor of ICC Asia, acted as a resource
for ICC members and national com-
mittees, and for users of ICC arbitra-
tion.

In 2000, Louise became a consultant
with Shadbolt & Co, a law firm spe-
cializing in large construction projects
and dispute resolution for the construc-
tion and engineering industries.

LAWASIA members will recall Louise's
energetic input into the International
Trade & Arbitration sessions at the
16th Biennial Conference in Seoul,
1999, when she stepped in to chair
several of the sessions.

Itis LAWASIA's great pleasure to wel-
come Louise to the Business Law Sec-
tion Executive and the International
Trade and Arbitration Standing Com-
mittee is no doubt set to benefit from
her enthusiastic participation.

LAWASIA members of the Standing
Committee and any others with an in-
terest in this area are invited to con-
tact Louise by e-mail:
louiseb@shadbolt.com.hk
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ter Treaty are both explicit in terms and
vast in scope.™ ASEAN's terms are
no less genercus to the foreign direct
investor. Under both NAFTA and the
ECT, as well as many of the modern
IPPAs , the “dramatic extension of ar-
bitral jurisdiction in the international
realm™" has provided private com-
plainants with the right to direct re-
course against host states, in the neu-
tral and private forum of international
commercial arbitration.

The vast scope of the investment
treaty network has some surprising
legal and political implications, as sov-
ereign states see immunity shrinking,
and arbitration becomes the norm for
dispute resolution, whether expressly
chosen in the contract or not.

Scope

The thousands of BITS in existence
today were drafted over the course of
the last four decades of the twentieth
century, by negotiators of varying po-
litical and economic stripe and un-
equal negotiating power. Any one
state will have difficulty imposing its
own preferred version on all its trad-
ing partners, so each state will doubt-
less have a variety of different agree-
ments in its portfolio.”? To the BITs
have been added in the last fifteen
years, a number of multilateral trea-
ties, by which the signatory states
undertake to accord to foreign invest-
ments equal treatment with domestic
investments and the status of MFN
("most favoured nation”).

Why NAFA and the other
“modern” treaties are

different

All BiTs offer protection against con-
fiscation, that is, expropriation of prop-
erty without adequate compensation
to the owner. One novelty however,
is the expanded definition of property
contained in the newer treaties. In
NAFTA® and other modern invest-
ment promotion treaties, an “invest-
ment" encompasses not only land (for
example, to build a roadway over pri-
vate property), but also the commer-
cial value of assets, and “interests
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arising from the commitment of capi-
tal or other resources, " and perhaps
even the expectation of future prof-
its. Additionally, the expropriation
need not now be a physical taking; it
may include laws, policies or admin-
istrative measures having a “similar
effect” to expropriation. These fea-
tures have produced a new, ex-
panded definition of expropriation:

“Any national or sub-national gov-
ernment regufations (lfaws, trea-
ties, administrative measures,
policies} which reduce or limit the
value of the privafe commercial
properly can be considered a form
of regulatory expropriation.”™

The other novel feature of NAFTA and
other modern multilateral accords and
BITs, is their departure from the tra-
ditional mode of international dispute
settlement between governments.
Until recently, a private corporation
had no status to bring an action un-
der a treaty between sovereign
states. An investor wishing to com-
plain of treatment recefved in a for-
eign state first had to persuade its
own government to bring proceed-
ings, usually in the International Court
of Justice at the Hague. Provided the
government decided a case was im-
portant enough to intervene, most
preferred to use diplomatic channels
rather than the sledgehammer ap-
proach of international legal action
against another sovereign nation.
Thus the procedure was slow and
often ineffective for providing redress.
NAFTA, the new BITs, and ASEAN's
Malaysia Agreement all contain a pro-
vision entitling private investars to
commence arbitration proceedings
directly.against the host nation, with-
out having to rely on inter-government
action. :

Those familiar with arbitration lore are
well aware that the jurisdiction of the
arbitral tribunal originates in the
agreement of the parties to choose
the private resolution of their disputes
instead of litigation in a state court.
Under NAFTA'Y, ASEAN and the oth-
ers, the signatory nation.consents in
advance to arbitration with ngpect to

its obligations under the treaty. The
aggrieved investor can thus initiate
arbitration proceedings complaining
that a host state which is party to the
accord has breached one of its treaty
obligations, without first obtaining a
submission specific to the contract
under which the claim is being made."®

The combined effect of the broadened
definitions of “assets” and of “expro-
priation”, and the new status of the in-
dividual investor to force a sovereign
state into neutral-venue arbitration,
may be much greater than what was
intended by the signatories.

The Investor-to-state claim
Thus it happened that in August of
2000, the global business community
saw the first'” ruling in a new breed of
cases: the investor-to-state claim in
arhitration, founded not on a traditional
arbitration clause, but on an inter-state
treaty.®

Metalclad, an American company that
had partially cleaned up a toxic waste
site in San Luis Potosi, Mexico, was
then refused permission to re-open the
site for toxic waste disposal, after a
local government study suggested that
the waste would contaminate the lo-
cal water supply. The governor de-
clared the state an ecological zone.
Metalclad claimed that these actions
constituted an expropriation under the
expanded definition, and in the ensu-
ing arbitration obtained an award for
US$16.7 million plus interest.

Although the arbitration proceedings
physically took place in Washington,
D.C., the legal site of the arbitration
was in British Columbia, Canada, a
neutral venue. The Mexican govern-
ment has asked the British Columbia
Supreme Court to review the case, on
the basis that the arbitration tribunal
lacked jurisdiction to decide the issues
involved. The decision of the B.C.
court is expected by April 2001, and is
certain to be appealed to the Supreme
Court of Canada, as if is a seminal
point of law - not only for Canada and

continued riext page
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the other two NAFTA countries, but
also for countries around the globe
which have signed similar provisions
in their investment treaties.

An earlier case, between U.S. chemi-
cal producer Ethyl Corp and the Ca-
nadian government, was settled when
Canada withdrew pending environ-
mental legislation banning MMT,
Ethyl's product, and agreed to pay
Ethyl US$13 million. Other arbitra-
tions, involving all three of the gov-
emment parties to NAFTA, are cur-
rently in progress. In one case, a
Canadian company is seeking
US$970 million from the U.S. govern-
ment in compensation for damages it
alleges were caused by Californian
environmental legisiation. Loewen
Corp, the Toronto-based funeral ser-
vice mentioned above, is demanding
compensation from the U.S. govern-
ment as a result of a US$500 million
Mississippi jury verdict in a contract
dispute valued at US$980,000.

As ICSID Deputy Secretary General
Antonio Parra notes, “The creation of
this vast network of treaties...has had
a dramatic impact on the caseload of
ICSID.... Threg-quarters of the new
cases have been brought...by inves-
tors relying for the consent of the host
State on the dispute-settlement pro-
visions of one of its investment trea-
ties.” Of 36 cases, 28 had a BIT as
its underlying treaty, while the other
eight were founded on NAFTA.™®

The Asian Angle...

Hong Kong currently has thirteen In-
vestment Promotion and Protection
Agreements in force, # and almost
every other Asian country has at least
a few. The first reported arbitration
awards have concerned cases under
NAFTA, but there are hundreds of
other investment {reaties with similar
provisions. ASEAN countries signed
an investment promotion and protec-
tion accord at Manila on 15 Decem-
ber 1987. Article | defines "invest-

ment” as
“every kind of asset and in particular
shall include, though not exclusively:
(a) movable and immovable prop-
erty and any other proper

rights such as morigages, liens,
and pledges;

(b) shares, stocks and debentures
of companies or interests in the
property of such companies;

{c) claims fo money or to any per-
formance under coniract hav-
ing a financial value;

(d) intellectual property rights and
gooadwill:

(e) business concessions con-
ferred by law or under contract,
including concessions to
search for, cultivate, extract or
exploit natural resources.™"

Under the Manila Agreement, invest-

ments of nationals of other ASEAN

states
“...shall not be subject to
expropriation, nationalization or any
measure equivalent thereto.. .except
for public use, or public purpose, or
in the public interest, and under due
process of law and on a non-discrim-
inatory basis and upon payment of
adequate compensation...”

The apparentiy broad excepfions do
not detract from this open-ended defi-
nition, which puts the onus on the host
state to justify its actions, once the
claimant can prove its investment has
been taken.?

An aggrieved investor from another
ASEAN state has status to bring arbi-
tration proceedings under Article X of
the Manila Agreement, and in fact can
choose between [CSID, UNCITRAL
rules, the Kuala Lumpur Regional Cen-
tre, or “any other regional centre for
arbitration in ASEAN."#

The Singaporean brewer, who alleg-
edly was forced at gunpeint from its
property in Myanmar® , might consider
a claim under the Manila Agreement
for breach of the host government’s
obligation to prevent an unlawful tak-
ing and to avoid discriminatory treat-
ment of foreign investors.

When arbitration awards do come out,
we are certain to see court challenges

.in a number of states, and judicial atti-

tudes may well affect the final out-

comes of individual cdses. However, .
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even in these early days, it is safe o
say that the IPPAs — both bilateral and
multilateral — are going to give dis-
gruntled investors a great deal of
scope for seeking compensation.
Host governments may also feel po-
litical repercussions, if they are
ohliged to consider the cost of the
“taking” before they decide whether
fo implement it. According ic one
commentator, “NAFTA has caused
serious structural damage to the tra-
ditional state-based system of inter-
naticnal legal standing and legal per-
sonality for non-state actors.”®

One thing is certain even now: the
scope for this new breed of claim is
enormous. What we are seeing now
are the initial sparks from what may
turn out to be a volcano.

Footnotes

' Bilateral Investment Treaties.

2 Association of South East Asian Nations,
established 8 August 1967 by the ASEAN
Declaration: Brunei, Cambodia, Indone-
sia, Malaysia, Philippines, Singapore,
Thailand and Vietnam. Laos and
Myanmar joined in 1997.

? North American Free Trade Association,
17 December 1892, in force since 1 Janu-
ary 1994

4 Signed on 17 December 1994 by the
European Community (as it then was)
and 49 other states

* Signedi17 January 1994 among
Mercosur countries: Brazil, Argentina,
Uruguay, Paraguay and two associates,
Chile and Bolivia.

8 A series of four successive conventions
regulating frade between the European
Union and the ACP {African Caribhean
and Pacific) States.

7 Germany/Pakistan, signed 25 Nov. 1959,
in force since 1962; Dominican Repub-
lic/Germany, signed Dec. 16, in force
since 1960. See Stevens and de Alwis,
References on Bilateral investment Trea-
ties, in ICSID Review v.7 #1, Spring 1992
at p. 229.

8 SICE, Investment Treaties in the West-
ern Hemisphere: A Compendium, on the
SICE website: www.sice.oas.org/
cp_hits/english/bit_inte.asp

¢ Approximately 1100in 1997. See Parra,
Provisions on the Seiffement of Invest-
ment Disputes... ICSID Review, v.12, no.
1, Spring 1997 at p. 287.

¢ See Paulsson, Arbitration Without Priv-
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ity, in ICSID Review, v.10 no.1, Spring
1995, p 232 ai p 233.

" Ibid, p 233

2 That being said, the 13 BiTs to which
Hong Kong is currently party bear remark-
able similarities in form and content. All
were signed in a 6-year period between
1993 and 1999.

3 Article 1139, NAFTA

" Greenfield, The NAFTA ruling an
Metalclad vs. Mexico, September, 2000,
at home.wtal.de/bl/ck/nafta01.htm

5 NAFTA Chapter 11B, Article 1122, which
also provides that this consent is sufficient
to satisfy the requirements of the New
York, ICSID and Panama Conventions.
See Alvarez, Arbitration Under the North
American Free Trade Agreement, Ar-
bitration International, v. 16, no.4,
2000 at p. 393

% ibid, Articles 1116 and 1117. Under

NAFTA, the private party initiating the arbi-

tration must consent in writing and waive

its right to administrative or judicial rem-

edies.
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7 Because of the confidential nature of
most' arbitrations, there may have been
other unreported awards under BITs which
have not come to the attention of the in-
ternationat legal community.

¥ Metalclad vs. Mexico, an international
tribunal chaired by Sir Ely Lauterpacht,
QC, awarded Metalclad US$16.8 million
on 25 August 2000. ....

'® Parra, Applicable Substantive Law in
1CSID Arbitrafions Initiated Under Invest-
ment  Treaties, |CSID Website:
www.worldbank.orgficsid/news/n-17-2-
5.htm

20 With Australia, Austria, Denmark,
France, Germany, laly, Japan, Korea,
Netherlands, New Zealand, Sweden, Swit-
zerland and the U.K. {(Source: Hong Kong
government website: www.justice.qov.hk/
hil/.htm. Bangladesh has 12; China 71;
India 11; Japan 4; Laos 10; Malaysia
42;Nepal 3; Pakistan 14;Papua New
Guinea 5; Philippines 13 ;Singapore 13;
Sri Lanka 19;Thailand 17, Vietnam 25. Not
all may be currently in force. (Source:

ICSID website: www.worldbank.org/icsid/
treaties)

21 Source; ASEAN website:
www.aseansec.org/economic/

agrfin87.htm

22 ibid, Article VI

2 ibid, Article X

# Myanmar joined ASEAN on 23 July
1997, acceding to the Manila Agreement
(and others) by the Subang Jaya Proto-
col at article 8.

25 | azar; NAFTA Dispute Resolution: Se-
cret Corporate Weapon? In Journal of
Global Financial Markets, vol. 1 no. 3,
Winter 2000"



